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Abstract

This paper will take as its working assumption the ideathat law reflects underlying socio-
economic processes and states. Such a‘policy pessmism’ is contentious, assuming as it
does that legal change has little active role to play in important change processes.
However, analytically it permits an investigation of a central question in contemporary
Vietnamese history, which is the nature of Vietnam’'s commercialised state sector in the
very early 1990s, when the market economy seems to have emerged, and the extent to
which fundamenta change occurred, or not, during the following decade.

The paper will examine and compare two sets of information. First, the SOE legidation
of the Vietnamese state, as published in the Office Gazette, in force during 1992 and
2002. 1t will investigate whether any fundamental change has taken place as revedled in
the texts and preambles Second, the contemporary public discourse on SOEs and the
‘SOE issue' through the quality Vietnamese press.

It may be argued that the shift to a ‘rights-based’ stance for Vietnamese commercid
legdation will reflect afundamental adaptation of Vietnamese law to market economy
norms. The paper will investigate aspects of this shift as revealed in the above two source
sets. Its main focus, however, will be on what the sources can tell us about Sate: society
relationsin this area. These seem to suggest that few fundamenta changes took place in
the 1990s.
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1 The background — SOEs in classic and reformed

socialist thinking, and the Vietnamese case

1.1 Introduction

For obvious reasons, the meaning of the ‘Socidist’ in *Sociadist Republic of Vietham' is
not often discussed in academic fora | think thisis a pity, for, as Tony Benn remarked
when interviewed shortly after the fall of the Soviet Union, this‘is the best thing to have
happened to socidlism in ages . Granted that the emerging labour regime in Vietham
appears relatively favourable to workers (Chan and Norlund 1999), at least compared
with China, and granted that Vietnam’s focus upon the state sector positions her in a
highly unorthodox position in terms of standard policy prescriptions, | welcome the
chance to explore. In the longer term, we need to address the * Vietnam paradox’, of the
surprisingly positive developmental role played by that part of the economy labelled as
‘state’.* Thiswas clear in the 1990s, when GDP data showed arising share produced by
the state sector, accompanied by rapid growth and macroeconomic stability, and outcome
amogt unthinkable in other developing countries, though visible historically elsewhere,
such as post-world war 11 France. But in this paper | want smply to look at law, the
1990s and SOEs.?

Beresford and Fforde 1997 provides one introduction to possible definition ofthe
changing notions of Vietnamese socialism. It argues that the basic ideas of socialism
permit adivision into necessary and unnecessary elements, and that the crucia partial
reforms of the early 1980s saw a shift away from the latter but not the former. The first
and most fundamenta set, related to the traditiona definition of socialism, comprised
three principles: public ownership of the means of production, central planning and
distribution according to labour. The second set were of secondary importance and were
in essence operational principles. They included: central monopoly of foreign trade, state

! Nguyen Thi Canh 2002 stresses the difference between the state economy and SOEs; the former includes
areas of stateinfluence and regulation beyond SOEs.

2 In other ongoing work | am examining the nature of SOEsin terms of ‘real property’, and also the longer
term history of SOES, going back to before 1975.
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monopoly of the domestic circulation of goods, cooperative production in agriculture and
handicraft industry, planning of industrial production, state control of finance and credit,
state determination of virtualy al prices (including wages) and planned all ocation of
labour. It will be clear that this distinction permits a co-existence of central planning
(suitably defined) and public ownership of the means of production with market-based
domedtic circulation of goods and market-based determination of industrial production.
This digtinction is, in essence, to argue that the Law of Vaueis not antipathetic to
socialism, so long as the definitiona (rather than the operational) elements of socialism
are maintained. Thisis, of course, the same position as that taken by Stdin in his‘The
Economic Problems of Socialism in the USSR’, and much addressed by important Left
intellectual's such as Bettelheim. It would seem quite obvious that the basic issue here is
that the progressive aspects of capitalism, perhaps expressed in terms of the operation of
the Law of Vaue, had to be contained within and by the power of the socidist regime.

It is clear that thisintellectua distinction is congistent in many ways with what happened
during the 1980s and 1990s, and opens the way to aworking definition of the difference
between ‘classic’ and ‘reformed’ socidism in Vietnam. | argue that (aswe put it in
Beresford and Fforde 1997) at root the difference can be found in the distinction made
above: whilst reform socialism abandoned the ‘ operationa’ aspects, it retained from
‘classic’ socialism the traditional defining elements of public ownership of the means of
production, central planning and distribution according to labour, necessarily, however,
losing the old content of ‘ central planning’ but replacing it with a pervasive utilization of
state authority to regulate the internal workings of the state economy. This can be seen, if
one likes, as not amounting to very much of a change, especialy if we recdl the basic
political thrust of these ideas, which is to subordinate the progressive elements of a
development of the forces of production to a political power ttet is based upon various
structure, including those associated with the SOESs.

% |t was of courses Stalin, in the famous U-turn in the Bolshevik position on collectivisation that saw the
retention of private plots accepted and output from them disposable on markets, that defined what was, in
the future, to be adefining difference between Stalinist and neo-Stalinist thinking, and the ‘pure’ position
of Maoism, reflected in the extinction of differences between ‘state’ and ‘ economic’ structuresin the
People’ s Communes, and aposition never accepted by the VCP.
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It follows, then, that | will need to make the argument that little has essentially changed
during the 1990s, a period when the State sector increased its share of total economic
output, and, in the ‘Vietnam paradox’, it was sufficiently well-regulated for this not to be
accompanied by macro economic instability. | will base this argument upon the following:

Comparison of the writings in the quality Viethamese press that addressed SOEs
and state businessin the two periods 1992 and 2002.

An examination of the legidation in force during these two periods that related to
SOEs.

A discussion of the contexts, and so a characterisation of how the SOE issue was

conceived and how law and state activities sought with intention to address this.

Before going into these matters, though, it is worth saying something about other values
and concepts related to these issues, which are not entirely the property of the VCP.

1.2 Development thinking and the Vietnamese case

The role of the state in development has along history, both derived from attempts to
create development and to cope with the consequences of rapid change. Attemptsto
influence the flow of events often come down to discussions about the suitable role of the
state, with opinions often polarised between viewing the state as part of the problem,
associated with the dominant Washington Consensus of the 1980s and 1990s, and views
that treat the state as the most appropriate source of olutions. Within this, Stalinism can
be seen as simply an extreme example of ‘ statism’, amplified by wartime social

mobilisation and the particular certainties of Marxist socia science.

Woodside, in his Community and Revolution1976, is a rare example of scholarship that
attempted to link more specific Viethamese concerns to these wider sets of views. He
argued that the combination of Vietnamese cultural and philosophical concerns with the
particular historical circumstances, of the destruction of community and invalidation of
ideas caused by the French conquest, ‘suited’ the * proletarian mandarins of the
Communist movement. The argument could be taken further, to the view that suitable
economic system would be one that brought accumulating capital (beyord the peasant
household) under ‘public’ regulation through the state economy, with its relationship with

5
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the farming economy mediated through exchange, perhaps market-based, perhaps
through a plan, but not something that was ‘ spontaneous .

It follows that it would be unwise to view Vietnamese ‘ socialism’ as being driven
ideologicdly by imported texts; rather, there is much in local conditions and
circumstances to drive change and adaptation. Y et, we can see that defining the state and
the state sector, ard, more importantly for this paper, the sources of its order, is central

not only to Vietnamese concerns, but to those of many others.
2 The situation in the early 1990s

2.1 Overview

In the early 1990s Vietnam was recovering from the mgjor shocks associated with the
emergence of an economy that no longer had as one mgor activity the use of the
apparatus of central planning to alocate Soviet bloc assistance to the state sector.
Through the 1980s, SOEs had become increasingly market- focussed.*

After the loss of Chinese and most Western assistance in the late 1970s, per capita
assistance from the Soviet bloc had risen to per capita levels of around US$ 20, which is
relatively high. The complicated economic events of 198890 had seen SOES cut loose
from these supports, and mgjor job losses threatened socia stability at atime when a
‘Yeltsn’ solution to the political problems of a‘reformist’ CP posed major obstacles. The
sacking of Tran Xuan Bach appeared to mark the end of these trends. Examination of the
detailed policy record, however, shows no clear shift away from the legidation and
decrees of the late 1980s; rather, people found that SOEs could and did find ways of
generating cash flow and earnings that allowed them to survive, and this could be placed

4 See de Vylder and Fforde 1996, Fforde ongoing; micro level data shows this uneven process clearly. For
example, the 10-10 Hanoi textile mill had (according to Trong Quyen 8/11/1992) stopped being subject to
any central planning in 1985 (i.e. before the announcement of *doi moi’ at the 1986 VIth Party Congress)
and had been the first SOE in the city to be alocated capital upon which areturn had to be made (as part of
the shift to state businesses), in 1990. For a contrary example, of rather slow adaptation tothe market, see
for example Vu Phong Tao (17/9/1992) on the Viet-Tiep local factory, which had only really started to
diversify in 1992,
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under a heading of * state-led rationalisation’.° Parallel to this, the balance of payments
was brought under control, tendencies for inflation to return after the successful anti-
inflationary measures of 1989 curbed, and atax base recreated that could secure

resources for the government from what was now in many ways an ‘unplanned’ economy.
But the economy was only ‘unplanned’ in the sense that the planning methods of the
classic neo-Stainist system no longer existed. Through arange of mechanisms the
government continued to influence the pattern of economy growth, which, by the middle
of the decade, was increasingly seen as regime-threatening in its stress upon the urban
areas and SOEs.

However, compared with what was to come, and compared for example with China, the
economic situation was one where SOEs had mainly to compete with each other and with
imports. There was only a very negligible private sector, and amost no FDI to spesk of.
‘Rationdisation’ forced upon SOEs was therefore coming from imports and the effects of
the mgor economic changes accompanying the reforms and the loss of the large Soviet
bloc aid program; the ‘ Law of Vau€, therefore, had largely to see market forces play
themsealves out within the state sector, giving, as Beresford (in her 1997) has pointed out,
the state a particularly subtle role in mediating between interests. Interestingly, signs of a
collgpse of monetary and fiscal order marked by the impotency of central government in
its relations with local authorities (a clear problem in China), seem to have been lacking;
ad hoc decisions to delay tax payments, ease loan conditions and so forth, al with
nationa systemic potential, tended to be mediated through the national state structures.

Law and policy towards SOEs needs to be seen in thislight. It can be argued that the
context, requiring a political and fiscal tightening, required strong attempts to bring SOES
under greater state control —a‘conservative' push in terms of the liberalising trends of
the 1980s (Fforde, ongoing).

> See Johnson 1982 for the importance of ‘rationalisation’ within the economic devel opment support
activitiesof MITI in Japan.
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2.2 Law and policy towards SOEs

A search of the Officid Gazette for laws and decrees relating to SOEs for the period
shows rather little novd activity in the early years of the decade. The most interesting
pointer is towards greater regulation of market-oriented activities, and areduction of SOE
property rights compared with the Sate.

The thrust of legidation was still coming from the reforms of the late 1980s, specifically
217-HDBT, which was a strong attack on the central planning system, and other guiding
documentsthat, it is clear (see Table 1) were to do with four areas:

first, regulation - matters such as# 13 (business accounting) and # 26 (on the role
of the Chief Accountant), also# 144 (financia management — also # 408);

Second, addressing particular issues of the moment, specifically dealing with shed
labour (# 2); and the continuing program of equitisation.

third, matters to do with profit shares and the nature of the property relations
between the state and the SOE (# 93 on depreciation and # 316 on * capital
dlocation’, as well as decree # 27 on Enterprise Unions);

Fourth matters to do with the creation and dissolution of SOEs (# 315),
especialy the program of reestablishment of SOEs (# 388).

The process of negotiation and renegptiation of mattersto do with state property — profit
sharing (though often not called by that name), and relations between SOEs and the state
(importantly # 217, but also the decree on Enterprise Unions) show a continuity of focus
that went back to the gart of the 1980s and, as we will see, on into the 2000s. Asis usud,
to the uninitiated much of this can appear arcane, but an apparently dry decree on
depreciation needs to be understood beside the redlity that depreciation payments were, in
essence, part of what value the SOE could retain from its commercia activities. And this
was negotiable, regulated through these documents and decisions (a tendency that would
aso continue into the 2000s). Here there are aready the beginnings of an apparent
reversal in direction, so that whereas law of the late 1980s had reduced the power of
formal state property rights over SOEs, in the very early 1990s (very probably influenced
by the context — see above), this was reversed. To gloss the preamble to # 93:
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“Earlier decrees - # 217 and # 50 - had stipulated that 100% of ‘basic depreciation (a
category from the formal accounting system) was to be |€eft to the enterprise - only for a
small number of large projects was some to be given to the State budget. # 93, however,
bearing in mind the State's need for revenue to carry out key investments, stipulated that:
1. new projects must pay 70% of basic depreciation to the State for the first three years,
the remainder goes to ‘own-capita’ for use in the enterprise's own investments, 2. for
existing base units, depreciation on assets paid for out of State budgetary funds will be
left to the units at an average rate of 50% for al branches- the rest will be paid to the
State budget. The Min of Finance will fix concretely the % retention for each enterprise
in accordance with demand and requirements for replacement of the enterprise's assets; 3.
The decision came in to effect on 1/7/89”

This survey suggests that the details of SOE rationalization, to cope with the problems of
the moment and secure greater competitiveness, were not expressed in decrees a alevel
worthy of being published in the Official Gazette. Rather, decisions were taken on an ad
hoc basis, and reported and disseminated through media such as the press, asis shown in
the discussion of the next section.

2.3 Local views of SOEs and their problems

Asin the next section, this discussion rests smply upon areading of articles related to
SOEsin the quality Viethamese press. A search of my databases for 1992 and early 1993
turned up over 100 articles relating to SOEs. Perhaps the most single telling one was a
‘Tinngan’ (Short News) in# 4 (p.9) 1993 of KTVN, smply entitled — SOEs‘Holding to
their key role but still loss-making'. They reportedly held 2/3 of economic assets and
received 90% of invested capital. That competition at this stage was mainly coming from
imports and other SOEs s relatively clear (eg Vu Manh Cuong 22/1/1992).

These public discussions focus to a great extent upon the problems of particular SOEs.
This was an approach going back many years, for example to the early 1980s, before ‘doi
moi’, when the officia press carried many articles discussing the pros and cons of early
steps to the commercidisation of SOES. There is less concern, especialy compared with
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the perceptions a decade later, with the details of systemic change; rather, the ‘ market
economy’ — the ‘new system’ — was largely taken as given.® The concern of many articles
was to show how SOEs had, through positive exploitation of the market mechanism,
done well in terms of survival, maintenance of employment, payments to the state, and
increased economic activity. These micro experiences show much about how Law fitted

into the local meaning of state commerce.

2.3.1 Regulation

This topic was not widely discussed. It is clear from the texts that widespread illegdity
was happening (see, for example, the discussion of kickbacks in the construction industry
in Nguyen Toan Thang and Trong Dat 21/12/1992). Law itsdlf was not an active eement
in regulating the important changes of the moment. Thisis not so surprising, as centra to
them was the push to secure ‘return on capital’ asthe central gauge of enterprise
performance, in aStuation where SOES formal structure did not permit this core element
of the Law of Vaue to be clearly redlised. The shift to state business status, with the
importance of treating SOES as sites for the use of capital, did, however, mark this clearly.
Thus, for example, Pham Bang Ngan (7-13/10/93) “the most specific characteristics of
commercia performance for a business is the budgetary contribution target. High
contributions, on the basis of high turnover, and high and rational employee incomes ...
are the most accurate way of establishing the commercial results of abusiness from the

point of view of state management”.

2.3.2 Particular issues of the moment

The over-riding issue of the moment, which comes through very strongly from these
articles, was to ensure that SOEs survived, and were capable of competing, holding
markets and employees, under the often very difficult economic conditions. Pro-SOE
positions saw their main duties as often weakening their competitive position. Thus, for
example, Dam Minh Thuy (13/8/1992) argued that four factors tended to push up their
costs:

® For example, in discussions of the Hai Phong refrigerator works (Trong Nghia 8/12/1992); the garments
industry (Phan Huy Hien 3/11/1992).

10
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Preserving and developing state investments
High depreciation payments (see above)
Positive red interest rates at the banks
The cost of eectricity (this had recently been raised by the government)

However, this article, respecting redities and the need to reduce inflationary pressures,
ended up calling for import controls ...

2.3.3 Profit shares and the nature of property relations

Aswe have seen, law was pushing for afurther redefinition of the relationships between
SOEs and the state, and towards a formation of state interests that was more to do with
return on capital and investments. An important element of this was the treatment of
SOE’s ‘own’ capita. For example, the success story of the Hung Y en garments export
factory (Tran Da Uyen 8-14/7/1993) referred to the financing of new investments of 4 bn
dong as being made up of 3 bn from the SOE’s *own capita’ (von tu co).

This, interestingly, coincided with a wide range of quite accepted, but apparently extra-
legal, arrangements that involved effective joint ventures. On the surface, these were
usualy reported in terms of deals done with the SOE’s workers. One example is‘ Share
groups . These were essentialy groups of workers who gave high fixed interest [oans to
their SOE (Hoang Lan 1993). There is no mention in the article of any legal matter.

2.3.4 Creation and dissolution of SOEs

There were extensive reports of the re-establishment of SOEs as ‘ State businesses' (i.e.
from Xi nghiep quoc doanh, to Doanh nghiep nha nuoc), in accordance with decision no.
388 (20/11/91). However, this was not a topic that generated much detailed discussion,
suggesting, asis probably the case, that the shift was largely nomina. To quote Trong
Nghia (14/12/92) “thisisjust the first step, the problem is how, through categorising
SOEs and reorganising production the city and the Ministries can rapidly concentrate
capital in stable and progressive enterprises that are short of capital”. The effects of # 388
could include dissolution of SOEs (NCN Hai phong 8/7/1992) and were clearly part of
the ongoing process of rationalisation,

11
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An interesting aspect of these references, which provides continuity through to the
discussions a decade later, was the use of local terminology to refer to various forms of
business cooperation. This wes treated quite separately from the formal legal aspects of
the creation and dissolution of SOES (suggesting that law was derivative rather than
proactive in relation to the direction of commercia change). Two cases in particular were:

The distinction between ‘lien ket’ and ‘lien doanh’ (Trong Nghia5/11/1992); the
former referred to cooperation that contained a technical basis, and was covered
by the notion of ‘ contract’; the latter was understood to involve a pooling of
capital. That the distinction was locally significant points smply to the
characteristics of the capital market at the time.

That of ‘share groups — see above.

One can conclude that the market in ingtitutions was rather free — people could try out
various arrangements extra-legally to see what could be done with them.

Another example of thisingtitutional variety was that of an early example of privatisation,
that of the HCM City refrigerator factory (Tran Trung 31/10/93). This was reportedly the
second SOE to be privatised in the City. There were very few details of how this had

been done. By the late 1990s its shares were being actively traded.

2.3.5 ldeological issues

The articles in the Party Organ ‘Nhan dan’ largely present stories about how individua
SOEs had coped with what was called the ‘ shift to a market economy’. Consistent with
the overal ideologica acceptance of a push to a market economy, we see greater stress
upon acceptance of the role of return on capital, though subject to ‘socia’ and political
issues. the Law of Vaue wasto operate only subject to the political power of the socialist
regime.

2.4 Conclusions

Examination of the legidation and the articles from the quality Vietnamese press seems
to lead to the conclusion that there is no significant difference between the position taken
by Stalin and that of the VCP at thistime. Whilst the Law of Vaueisto be allowed to

12
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operate, and in Vietnam in the early 1990sthisis clearly to afar greater extent than in
early 1950s Soviet Russig, law and other elements of dtate activities are part of a
conscious attempt to subject it to the priorities of the socialist regime. Further, the
apparent willingness to permit extra- legal activities that clearly could have a strong effect
upon state control suggests that law was not perhaps the most important part of how the
V CP governed SOEs, through various channels.

3 The situation in the early 2000s

3.1 Overview

In the early 2000s, the Vietnamese economy was, compared with the early 1990s, also
showing somewhat unexpected signs of resilience and rapid growth after a period of
shocks and difficulties. In this case the shocks were associated with the Asian Financia
Cridgs and the steep reductions in inward FDI of closing years of the decade. However,
the confidence of major aid donors was again high, marked by very large loan
arrangements agreed with the World Bank. One major trend was the apparent rapid
emergence of a corporate private sector, and very fast growth of labour- intensive exports,
often coming from foreign-invested factories. The ‘Law of Value' could therefore operate
through a far more complex field of commercial competition, where the private and
foreign sectors both eased systemic issues by their contributions to exports and
employment, whilst also offering sources of market-drivenrationalisation that were not
coming from within the state sector.

It isimportant to realise aso that after a decade of rapid growth the Vietnamese
population, especialy that associated with SOES, was far richer, both in terms of assets
and real incomes. It can be argued that the mid and late 1990s saw a build up in savings
amongst the emerging middle classes that, combined with experience gained in business,
amounted to a strong force pushing for the emergence of more strictly private forms of
business that that which was entrenched in SOES, in other words, for property-rights that
could more easily be transferred, inherited and merged with othersin various forms of

joint venture.

13



Adam Fforde: SOEs, Law and a Decade of Market-Oriented Socialist Development in Vietham

It isimportant to stress how important the state sector was to the rapid growth of the
1990s, and how much support it had been obtaining from the state. Even by the early
2000s, 85% of subsidised credits were going to SOES (Bac Hal 15/5/2002).

A final point is that it is useful not to assume that change processes regarding SOES, asin
other cases, are best seen in terms of a metaphor of policy and policy implementability. |
have argued elsewhere (Fforde 2002) that the apparently random pattern of SOE
equitisation” and reform, when viewed as a policy-driven process, could as easily reflect
a process Where the key element of equitisation is the de facto and (now) de jure
recapitalisation of an existing joint venture (rather than a Weberian bureaucratic entity).
Further, that since the apparent net flow of capital at equitisation isinwards (Fforde
2002), a more persuasive metaphor may well be the need for equitisation to compete with

other opportunities for increasingly important and mobile capital.

3.2 Law and policy towards SOEs

The most significant element of policy towards SOEsin this later period was marked
strongly at the 3" plenum of the Party Central Committee, which stressed the need to
accelerate equitisation of SOES. But this, of course, was smply avariation in the earlier
theme of rationalisation and regulation of the nature of property relations.

If we review the laws and decrees in the Official Gazette for the approximate 18 months
from mid 2000 to the end of 2002 shows a range of concernsthat is very smilar to those
adecade earlier (see Table 2). There are, however, rather more of them than a decade
earlier. The overall impression is one of far greater sophistication and textured awareness
of the nature of the state sector: a‘finetuning’ of various elements aready present a
decade earlier. Thus, a rather large number deal with the particular event of equitisation
of individual SOEs.

" Occasional confusion continues about the significance of thisterm. Literally translated as‘ equitisation’, it
seems as often to be used to refer to the re-establishment of an SOE as an equity company, with some
ownership rights expressed through that form, asit refersto an avowed process of privatisation.

14
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3.3 Local views of SOEs and their problems

The literature of the early 2000sis far richer and more detailed. Whereas the early 1990s
offers a picture of individual SOEs, adecade later ‘ SOES are treated far more as a set of
generd issues. Thisin part reflects the particular context: whilst in the early 1990s the
Stuation was one where the mgjor changes of 1989-90 were being digested, in the early
2000s there was much discussion of the * SOE problem’ and the advantages and
disadvantages of ‘ SOE reform’, including the central issue of why a central feature of it,
‘eguitisation’, was happening at the speed observed —for many, too dowly and clearly
below the targets set in legidation.

One can note, though, that the ‘formal reform’ aspects of what was happening were
reflected in detailed regulation of the various ‘forms of SOE: typologies were set by
state decision rather than by the market. Thus, in one example amongst many, Doan Kim
(30/9/2002) refersto decree # 58 as defining the following ‘types’ of SOE:

100% state capital

Therest - ‘transmogrified’ (dadang hoa); equitised; dissolved;
bankrupted ... (according to another source (PV 3/5/2002) these other types were
in fact clearly defined in ‘law’ —

0 Typel-—date holding of 100%; state holdings of 20 bn dong or above.

0 Type2—date holding of over 50%; state holding of under 50% but state
control maintained through special lega decisions, SOEs with lessthan 5
bn dong in assets, which could not be equitised and which would be more
directly handed over to other agents (see below).

0 Type3-SOEsnot of Type 1, suffering long-term losses, which would be
dissolved.

Doan Kim argues that the basic reason for the dow pace of SOE reform is that Ministries
and localities are afraid of ‘losing’ them. Le Dang Doanh argues that equitisation is
essentidly the transfer of the business to a new investor (sic — ‘nha dau tu’, not ‘owner’ —
‘chu’) to increase the efficiency of the business (Le Dang Doanh in Bac Hai 27/9/2002).

15
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3.3.1 Regulation

By this stage the ‘ new regulations section of the leading newspaper, the Vietnam
Economic Times, was producing regular and high quaity glosses of new decrees, on
topics such as the treatment of financia aspects of SOE dissolution (eg # 66 in TBKTVN
30/8/2002 p.2).

3.3.2 Particular issues of the moment

The dominant issue of the moment was the effort to improve competitive performance
nationally, of which rationalisation of SOEs was a central part, where rationalisation was
focussed upon property relations understood, essentialy, as a further extension of the
Law of Value through equitisation and the accelerated divestment of smaller SOEs
(which —see below — were NOT treated as subject to equitisation, but rather to smpler
and more radica (in terms of the Law of Vaue) measures.

As part of this we see legal decisions to manage and deal with the old problem of the
unpaid debts of many SOESs (# 69). In away quite familiar from the early 1990s, if not far
earlier, this decree stated (to gloss PV 15/7/2002) that ‘the SOE must itself ded with the

problem, acting with the debtor to share burdens and solve theissue ...".

3.3.3 Profit shares and the nature of property relations

There are awide range of stories that discuss the natura implications of the shift to
equity companies, such as the granting of permission for businesses to sell shares to
foreign investors (Chan Hung 18/9/2002), which is discussed in the context of a draft
decree from the Ministry of Finance. This wes earlier said to be required to occur through
afinancial intermediary. Priority was to be given to sales’within' the SOE, including
sales to poor workers.

There was a'so much discussion of how SOEs were to be valued, with officials such as
Tran van Ta (a Deputy Minister of Finance) arguing that market valuation was needed
(Quy Hao 13/9/2002).

Showing the process- nature of change, and the role of law in underpinning state projects,

we see idess floated that would have removed the power of line Ministries over SOEs
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(called ‘abolishing the ‘lead management role’) and vesting delegated state power in the
hands of the Ministry of Finance as holder of the state’ s shares (Quy Hao 31/7/2002).

Perhaps the clearest reflection of the nature of property relations can be seenin the
reported differences between two decisions on equitisation - # 44 (1998) and # 64 (2002).
These were reported (Kim Dan —Bac Hai 21/6/2002) as:

It was no longer obligatory to use adl the workers in the SOE at equitisation, only
as many as possible.

Earlier, a corporate entity could buy a maximum of 10-20% of the shares (sic),

and an individual 5-10%; now there were no limits.

SOE management staff, from deputy section heads upwards, were no longer
limited in the numbers of shares sold & ‘favourable prices'. All employees could
buy, and alocation would be based upon period in state employment (sic — not
specificaly at the SOE) prior to equitisation.

It was now compulsory to sall shares outside the SOE at equitisation, to a
minimum of 30%. Priority should be given to producers and suppliers of
agricultural, forestry and marine products inputs to the SOE, and al saleshad to
go through financid intermediaries.

The establishing shareholders had to have at least 20% of the equity.

The form of shares would be based upon the Ministry of Finance's model, but did
not have to follow it exactly.

A variety of measures could be used to value the SOE being equitised.

Land use rights could only be part of the dedl for SOEs involved in housing and
infrastructure. All others would still have to rent their land from the state.

Employees would get a maximum of 10 shares per year of employment at the
favourable price (defined as 30% below the general price of 100,000 dong per
share.

The value of the SOE would be set by the Minister or the Chairman of the
relevant People’ s Committee.
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The Prime Minister would no longer directly approve all equitisations, but only
the genera plan of each Ministry and locality.

We can see from this the way in which the VCP had gradually shifted its position on
SOEs, and even at this relatively late stage in the process was still using a range of
powers to involve itsdlf in the issue of who would have forma ownership of these
businesses. We can note that the underlying power and position of the party and mass

organisations within these bodies, which remain powerful, was not discussed.

Another area which offered great scope for confusion was the position of the Genera
Companies. Ther history is complex, but dates back well into the 1970s and aflirtation
with the apparent success of the DDR ‘ combinaten’ in easing the problems of central
planning. Central to the discussion here of the role of law, and its continued irrationalities,
isthat the question of the power of General Companies over their constituent SOEs once
the latter had been equitised appears to have been left open. Thus whilst the share holders
would appoint, in some arguments, the management board of such an SOE, the Genera
Company would appoint the General Manager.® Here legidation to shift to a‘Mother
Company — Child Company’ model emerged (Minh An 13/3/2002). Again, though, there
were ‘experiments with four models (BH 27/2/2002). An Order of early 2002 apparently
stated that an equitised SOE would remain a member of any Genera Company it had
belonged to (DT 20/2/2002).

In a further extension of the experiments with legal forms seen in the early 1990s, we
seen General Companies shifting to a situation where they have ‘no state supplied
capital’ (Minh An3/4/2002). This apparently meant that they would shift to basing their
activities upon collateralised bank |oans (90%) and likely own capital. This was reported
as being widdly viewed as arationa moddl.

Another example of thisflexibility of form was the emergence of ‘single member
Limited Companies — that is, equitised SOEs with 100% state ownership. This was
addressed in acircular |etter of the Ministry of Planning and Investment (MG 2/2/2002).

8 The original legislation on the new-style General Companies was extremely opaque on their rights and
powers (see VECA # xx). On the situation in the early 2000s, see for example Bac Hai 20/5/2002,
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3.3.4 Creation and dissolution of SOEs

The legidation clearly has much to do with the re-establishment of SOES, as a decade
earlier. Apart from details aready mentioned, the treatment of small SOEs is very
interesting.

Decree # 49 follows on a series of decrees going back to the 1980s on relatively smple
methods for handing small SOEs over to other agents, through *alocation, sale, business
contracting (khoan kinh doanh) or renting (thue). According to Hoanh Anh (3/4/2002),
many of these were loss- making, but the possibilities for sales were there if conditions
were eased further.

3.3.5 ldeological issues

It isimportant to note how the legidation required a ‘typology’ of SOES, and how this
reflected arange of interests, above all the need to balance limited economic goals with
the need to maintain capacity to deal with likely adverse politica consequences. There
was consderable politica ‘push’ to secure the economic goas, with the combination of
legidation to accelerate equitisation with overt VCP commitment to it as well as

sweeteners to possible new investors

3.4 Conclusions

The sources revea adifferent but essentially similar treatment of relations between SOESs
and the state as a decade previoudly. In 1992 SOEs were commerciaised entities
participating in arange of joint ventures and seeking to meet a variety of goals suited to
the position in which they were placed by the party and state: a priority role in securing
the general goals of national development and the specific political goals of securing the
regime. At the time, conceptions were very much focussed upon the need for individual
SOEs to survive the gresatly increased pressures caused by the loss of Soviet ad and the
need to tighten state support so as to maintain macroeconomic stability that had only
recently been re-established. Law played arolein regulating and ordering SOEs, but was
ignored by both SOEs and the party-state when viewed appropriate, and circumstances
suited.
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By 2002, Law was still essentidly part of the treatment by a ruling Communist Party of
the progressive opportunities offered to them (asto Stalin) by an expanded role of the
Law of Vaue it was not something that governed and determined the activities of either
SOEs or the party-state, for, as we have seen, confusion in important areas remained, and
the Law was ignored by both sides when viewed appropriate. What is quite different
about the early 2000s, however, is the presence of a dynamic private domestic sector and
the foreign invested sector. We can note the relative absence from the literature of
reference to this, but we aso need to note the considerable resources devoted to
maintaining the state sector. In fact, the intense focus of legidation upon regulating the
state sector can be interpreted as reflecting a pressing need to secure its position against
these trends for the later years of the decade. The equitisation process itself, legally
expressed, preserved considerable opportunity for hemming the operation of the Law of
Vaue in many ways, consistent with the continuing socidist direction as discussed above.
We can point to the residua powers to control SOES when the state’ s share was below
50%, the commitment to use of the Genera Companies as a channdl of influence, not at
al clearly defined, and the ongoing negotiated relationship between the managers and
workers in SOEs and the wider world of the state and party, <till mediated by the party’s
local organisations and the mass organisations, whose attention could be increased and

diminished as required.

4 Conclusions: law and the nature of market-oriented

development in Vietnam

This paper supports the hypothesis that there was no fundamental change in the basic
structures of state: SOE relations during the decade from around 1992. The decade did
not start with a SOE sector that was a-lega in the sense that pure Stalinism could be said
to ignore the need to regulate ‘outside’ activities, of which those aimed at the market, and
in aMarxian sense accepting of the Law Of Vaue, appear the most likely candidate.
Rather, SOEs immediately after the crisis of 1989-91 were legally viewed as objects of
regulation rather than control, or, rather, both, but certainly not subject to a definitive
plan. As Beresford has stressed, planners had grown long accustomed to negotiating with

SOEs, and from this it was not along step to treating their commercia activities as such,
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relatively autonomous from the state's wider goals — the plan - and driven as much by
profit as other goals. Neither did the decade end with a clear program of *privatisation’;
rather, SOES, even the equitised ones, continued to operate in an environment where
rationalisation and regulation went hand in hand, and where their activities were clearly
subject to the wider political and socia intentions of government and party.

If, then, we trace Vietnamese socialism back to Stalin’s great surprise of the early 1950s,
when he re-admitted economics to formal discussion, and the Law of Vaueto an
acceptable ‘existence’ within what Brezhnev was later to call ‘existing socialism’, then
clearly so long as the VCP and its government continue to hold to their definitions of the
defining elements of socialism as “ public ownership of the means of production, central
planning and distribution according to labour”, and consider that the relations they have
with te economy provide the political and developmental results that central planning
promised and failed to deliver, then they have much room for manoeuvre. Centra to this
isthe ‘public’ nature of the various business forms pertaining. If it has well be said that
‘in Vietnam, the private is not entirely private and the public not entirely public’,® then
clearly much will turn, not on the private nature of SOES, but the public nature of private

companies.

Médbourne
June 2003

® Dao Xuan Sam, personal communication—‘ Tu khong han latu, cong khong han lacong'.

21



Adam Fforde: SOEs, Law and a Decade of Market-Oriented Socialist Development in Vietham

Bibliography (draft)

B.H., Thi diem 4 loa hinh cong ty me—con, TBKTVN 27/2/2002 Tr.2
Bac Hai, Co cau lat TCTy Nha nuoc, TBKTVN 20/5/2002 Tr.5

Bac Hai, DNNN vay 85% von tin dung uu dai, TBKTVN 15/5/2002 Tr.3
Bac Hai, Hau co phan hoa DNNN, TBKTVN 27/9/2002 Tr.5

Beresford, Melanie and Fforde, Adam A Methodology for Analysing the Process of
Economic Reform in Vietnam: The Case of Domestic Trade, Journal of
Communist Studies and Trangtion Politics Vol 13 No 4 Dec 1997 pp 99-128

Beresford, Mdanie, 'Vietnam: The Trangtion from Centra Planning', in Ed Rodan, Gerry
et a, Oxford: Oxford University Press 1997

Chan Hung, Mo rong dau tu gian tiep, DT 18/9/2002 Tr.5

Chan, Anitaand Irene Norlund, 'Vietnamese and Chinese Labour Regimes. On the Road
to Divergence, in Ed Anita Chan et a, Transforming Asian Sociaism: Chinaand

Vietnam Compared, Canberra: Allen and Unwin 1999
D.T., Van laDNNN neu Nha nuoc giu 51% co phan DT 20/2/2002 Tr.3

Dam Minh Thuy, DOANH NGHIEP NHA NUOC TRUOC NHUNG THACH DO
NGHIET NGA, LD 13/08/1992, tr.1,2

Dang Phong and Medanie Beresford, Authority Relations and Economic Decision making
in Vietnanm An Higtorical Perspective, Copenhagert NIAS 1998

de Vylder, Stefan, and Adam Fforde, From Plan to Market: The Economic Transitionin
Vietnam, Boulder CO: Westview, 1996

Doan Kim, Cai cach DNNN vuong ... phuong an TBKTVN 30/9/2002 Tr.5

DT, Phat hanh co phieu raben ngoa phai thong quato chuc tai chinh trung gian DT
16/9/2002 Tr.3

Fforde, Adam, ongoing, Dragon's tooth or curate's egg? Reform and reaction in
Vietnamese Industrial Organisation ...

Hoang Anh, Nghi dinh ve giao, ban, khoan, cho thue doanh nghiep nha nuo Se suagi va
cansuagi?, DN 3/4/2002 Tr.6

Hoang Lan, TO HOP CO PHAN: DIEM MOI CUA MOT X1 NGHIEP QUOC DOANH,
KTVN 1993 So 4, tr.3

HP, HOAN CHINH HO SO THANH LAP LAl 24 DOANH NGHIEP NHA NUOC DOC
LAP, GIAl THE 2 DOANH NGHIEP, HP 07/08/1992, tr.1,4

Johnson, C., MITI and the Japanese Miracle: the growth of industria policy 1925 —1975,
Stanford: Stanford University Press 1982

Kim Dan, Day manh hon co phan hog TBKTVN 21/6/2002 Tr.1

22



Adam Fforde: SOEs, Law and a Decade of Market-Oriented Socialist Development in Vietham

M.G., 3 dieu kien de doanh nghiep Nha nuoc chuyen doi thanh cong ty, TNHH mot thanh
vien, SG 2/2/2002 Tr.2

Minh An, "Xe rao" cho doanh nghiep, DT 13/3/2002 Tr.1

Minh An, Tang tai luc cho doanh nghiep, DT 3/4/2002 Tr.4

NguyenToan Thang — TrongDat, XI NGHIEP XAY DUNG THUY LOI TIENGIANG:
GOP SUC LAM NEN MOT TRIEU TAN THOC, ND 21/12/1992, tr. 2

Nguyen Thi Canh, 2002, xxx

P.V., Batieu chi phan loai DNNN, TBKTVN 3/5/2002 Tr.2
P.V., Nghi dinh cua CP ve quan ly vaxu ly no ton dong, TBKTVN 15/7/2002 Tr.1

Phan Huy Hien, X1 NGHIEP MAY SONTAY: MO HUONG LAM AN MOI, ND
3/11/1992, tr.2

Quy Hao, De day nhanh co phan hoa, TBKTVN 13/9/2002 Tr.3
Quy Hao, Xoa chu quan doi voi doanh nghiep Nha nuoc, TBKTVN 31/7/2002 Tr.5
Stalin, Joseph, 1952, Economic Problems of Socialism in the USSR, xxx

Tran TaUyen, XI NGHIEP MAY XUAT KHAU HUNGYEN: TUNG BUOC TU
KHANG DINH MINH TM 1993 So 27, ngay 7-14/1993, tr.10

Tran Trung, X1 NGHIEP DIEN LANH TPHCM DUOC TU NHAN HOA, DTNN 1993
Tu 16- 31/10/1993, tr.12

Trong Nghia, THIEU VON, TRO NGAI LON NHAT HIEN NAY CUA CAC DOANH
NGHIEP NHA NUOC, HP 14/12/1992, tr. 1

Trong Nghia, XI NGHIEP DIEN CO HAIPHONG HOAN THANH KE HOACH 1992
TRUOC THOI HAN, HP 8/12/1992, tr. 2

Trong Nghia, XI NGHIEP GIAY DEP SO 2 MO HUONG SAN XUAT MOI PHAT
TRIEN, HP 5/11/1992, tr.1.

VuManh Cuong, XI NGHIEP LIEN HOP PHAM DAM VA HOA CHAT HABALD
SAU VAN TAN URE: KY LUC TU SU HOI SINH, LD 22/10/1992, tr. 1,3

Vu Phong Tao, XI NGHIEP KHOA VIET TIEP: DAU TU HON 1 TI DONG DE PHAT
TRIEN SAN XUAT, QD 17/9/1992, tr.3

Woodside, A.B., 1976, Community and Revolution in Vietnam, Boston: Houghton
Mifflin Company.

23



